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EXECUTIVE SUMMARY

The SIU is honoured to present the third final report to His Excellency, President Matamela Cyril
Ramaphosa in terms of section 4(1)(g) of the Special Investigating Units and Special Tribunals Act,
1996 (Act No. 74 of 1996) (“the SIU Act’) pursuant to the publication of Proclamation R23 of 2020

(“the Proclamation”)

On 23 July 2020, and with the publication of the Proclamation the President referred certain allegations
of impropriety in connection with the affairs of all State institutions (as defined in the SIU Act) to the
SIU and provided the SIU with its terms of reference, which are fully set out in the Schedule to the

Proclamation.

The investigation spans primarily the period 1 January 2020 and 23 July 2020 (i.e. the date of
publication of the Proclamation), but also authorises investigations into matters which took place prior
to 1 January 2010 or after 23 July 2020, but are relevant to, connected with, incidental or ancillary to
the matters mentioned in the Schedule to the Proclamation or involve the same persons, entities or

contracts investigated under authority of the Proclamation.

The Proclamation further specifically tasked and authorised the SIU to exercise or perform all the
functions and powers assigned to, or conferred upon it by the SIU Act, including the recovery of any
losses suffered by State Institutions or the State, in relation to the said matters in the Schedule to the

Proclamation.

In terms of the SIU Act, as read with Proclamation No. R118 of 2001 and the Proclamation, among

the matters that the SIU was required to investigate were:

Any alleged —

a) serious maladministration in connection with the affairs of the State Institutions;

b) improper or unlawful conduct by officials or employees of the State Institutions;

c) unlawful appropriation or expenditure of public money or property;

d) untawful, irregular or unapproved acquisitive act, transaction, measure or practice having

a bearing upon State property;

€) intentional or negligent loss of public money or damage to public property;

Pretoria: 74 Watermeyer Street, Rentmeester Building, Meyers Park, 0183 | Eastern Cape: Sanlam Park, 59 Western Avenue, Vincent
KwaZulu-Natal: 214 Dr Pixley Kaseme Street, Durban Central, Durban, 4001 10 Floor Liberty Towers | Free State: 195 Nelson Mandela Drive, Telkem House
{College Square), Bloemfontein | Mpumalanga: 25 Samora Mache! Orive, Mbombela Centre, 4th floor, Mbombela, 1200 | Limpopo: Ground Floor,
Moolman 500 Building, 31 Mark Street, Polokwane, 0070 | Western Cape: 1% Floor, Bytes Technology Building Raapenberg Road Golf Park, Pinelands, 7405
North West: 1 Floor, Protea Office Park, Sekame Road, Mahikeng | Mthatha: 13" Floor, PRD Building, Sutherland Street, Mthata, 5100

Hotline: 0800037774 | wwwsiuorg.za | info@siuorg.za

The State's preferred and trusted anti-corruption forensic investigation and litigation agency

NAT_SI_R232020_122022_Final_223408 Page 3 of 277



9)

offence referred to in Parts 1 to 4, or section 17, 20 or 21 (in so far as it relates to the
aforementioned offences) of Chapter 2 of the Prevention and Combating of Corrupt
Activities Act, 2004 (Act No. 12 of 2004) (“PaCoCA Act’) and which offences were

committed in connection with the affairs of the State Institutions; or

unlawful or improper conduct by any person, which has caused or may cause serious

harm to the interests of the public or any category thereof,

in relation to following matter(s) as envisaged in the Schedule to the Proclamation, which took place

between 1 January 2020 and 23 July 2020 (i.e. the date of publication of the Proclamation) or which

took place prior to 1 January 2020 or after 23 July 2020, but is relevant to, connected with, incidental

or ancillary to the matters mentioned in the Schedule or involve the same persons, entities or contracts

investigated under authority of the Proclamation:

1.

The procurement of, or contracting for, goods, works and services, including construction,
refurbishment, leasing, occupation and use of immovable property, during, or in respect
of the national state of disaster as declared by Government Notice No. 313 of 15 March
2020, by or on behalf of the State Institutions and payments made in respect thereof in a

manner that was—

not fair, competitive, transparent, equitable or cost-effective;
contrary to applicable—

(i) legislation;

(i) manuals, guidelines, practice notes, circulars or instructions issued by the NT or the

relevant Provincial Treasury; or

(i)  manuals, policies, procedures, prescripts, instructions or practices of or applicable

to the State Institutions;
conducted by or facilitated through the improper or unlawful conduct of—
(i)  employees or officials of the State Institutions; or
(i) any other person or entity,
to corruptly or unduly benefit themselves or others; or

fraudulent,
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and any related unauthorised, irregular or fruitless and wasteful expenditure incurred by the State

Institutions or the State.

2.

Any improper or unlawful conduct by the officials or employees of the State Institutions or
any other person or entity, in relation to the allegations set out in paragraph 1 above,
including the causes of such improper or unlawful conduct and any loss, damage or actual

or potential prejudice suffered by the State Institutions or the State.

Section 4(1)(f) of the Special Investigating Units and Special Tribunals Act, 1996 (Act No. 74 of 1996)
(“the SIU Act”) provides that among the functions of the Special Investigating Unit (“SIU") are, from

time to time as directed by the President, to report on the progress made in the investigation and

matters brought before the Special Tribunal or any court of law.

When the Proclamation was issued, the President directed the SIU to report to him on a six weekly

basis regarding the progress of the investigation. To date the SIU has submitted six individual progress

reports, one interim report and a final report to the Presidency. The reports were submitted on the

following dates:

1%t progress report covered the period 24 July 2020 to 28 August 2020 and was submitted
on 1 September 2020;

2" progress report covered the period 29 August 2020 to 2 October 2020 and was
submitted on 14 October 2020;

3" progress. report covered the period 6 October 2020 to 17 November 2020 and was
submitted on 25 November 2020;

Interim report covered the period 23 July 2020 to 31 January 2021 and was submitted on
26 February 2021;

4" progress report covered the period 22 February 2021 to 16 April 2021;
5™ progress report covered the period 17 April 2021 to 31 May 2021;

8™ progress report covered the period 1 June 2021 to 9 July 2021;

Final report covered the period 23 July 2020 to 30 November 2021; and

Second final report covered the period 1 December 2021 to 30 June 2022.
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1. Number of contracts deemed to be under investigation at 31 October 2022

The number of contracts under investigation is 5 515. These contracts were awarded to 3 058 service

providers. As a percentage of the number of the contracts under investigation, 90.2% of these

contracts have been finalised and 9.8% are ongoing.

Final number of contracts under investigation by the SIU at 31 October 2022

Contracts’ No. of Service | No. of Contracts Value of contracts Percentage
Investigation Providers awarded to awarded to service of the
Status service providers providers number of
contracts
Finalised 2 957 4975 R15 631 529 742 90.2%
Ongoing 101 540 R2 203 164 689 9.8%
Total 3 058 5515 R17 834 694 431 100%

Finalised Matters with type of irregularity

Irregularity fl Number of service | Number of contracts | Value of contracts
' providers awarded to service . awarded to service
providers providers
No irregularity 1641 2010 R6 733 994 053
Irregularity identified 1316 2 965 R8 897 535 689
Out of scope 85 85 R174 951 133
Total 3042 5 060 R15 806 480 875
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2. Steps Taken

The following outcomes have been achieved to date from inception of the investigation:

(which includes Blacklisting)

SIU Outcome Total at Total at
15/07/2022 31/10/2022

Number of matters enrolled in the Special Tribunal 55 59
Value of matters enrolled in the Special Tribunal R2 247 237 256 R2 469 834 346
Number of referrals made for Disciplinary Action 387 456
against officials
Number of referrals made to the Relevant 408 476
Prosecuting Authority
Number of referrals made for Executive Action 3 3
Number of referrals made for Administrative Action 340 348

Rand value of potential cash and/or assets to be
recovered

R553 182 247

R565 981 230

Rand value of actual cash and/or assets recovered

R35 775 376

R36 334 567

Value of potential loss prevented

R114 203 509

R118 867 254

Contracts set aside

R170 413 350

R729 029 063
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1. BACKGROUND TO THE ISSUANCE OF PROCLAMATION R23 of 2020

On 15 March 2020, the Minister of Co-operative Governance and Traditional Affairs, as designated
‘under section 3 of the Disaster Management Act, No. 57 of 2002, declared a national state of disaster
having recognised that special circumstances exist to warrant the declaration of a national state of

disaster.

The Minister’s decision was informed by consideration of the magnitude and severity of the Covid-19
outbreak which had been declared a global pandemic by the World Health Organisation and classified

as a national disaster by the Head of the (South African) National Disaster Management Centre.

Emergency procurement measures were subsequently implemented by the National Treasury (“NT”).
A brief exposition of such measures is set out in the section of this Report which deals with the

regulatory framework that is applicable to the matters under investigation.

Pursuant to the declaration of the national state of disaster, the allegations mentioned herein were
reported to the SIU.

The allegations upon which the SIU’s motivation for a proclamation was based emanated from:

a) the Director-General (“DG”) in the Office of the Premier (“OTP”), Gauteng,;
b) whistle-blowers whose identities are known to the SIU; and
c) anonymous whistle-blowers via the SIU whistle-blowing hotline.

The allegations involved certain affairs of state institutions in the national, provincial and local spheres
of government in relation to the procurement of goods, works or services in response to the Covid-19

pandemic.

The allegations reported to the SIU involved the procurement of Personal Protection Equipment
(“PPE”), hospital and quarantine sites, catering services (food parcels), ventilators, disinfecting

equipment and motorized wheelchairs.
It was alleged that-
a) suppliers/service providers were paid in the absence of proof of delivery;

b) duplicate payments were made to suppliers/service providers;
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C) suppliers/service providers did not have valid tax clearance certificates or were otherwise

not tax compliant;
d) PPE were procured at exorbitant prices; and

e) officials disqualified legitimate service providers and replaced them with entities belonging

to their friends and/or family.

In summary, it appeared that the procurement did not comply with section 217(1) of the Constitution
of the Republic of South Africa, 1996 (“Constitution”) as well as the applicable measures announced
by the NT in relation to procurement undertaken by state institutions in response to the Covid-19

pandemic.

After careful consideration and assessment of the allegations, the SIU applied to the President for a
proclamation to investigate maladministration and corruption regarding procurement by all state

institutions across all three tiers of government, in response to the Covid-19 pandemic.

2. SIU’S MANDATE
21. KEY OBJECTIVES
The objectives of the investigation are as follows:

o Review compliance with the prescribed legislation, policies, procedures, directives and
other relevant or applicable prescripts in respect of the procurement of goods and services
by the State Institutions in response to the national state of disaster.

. Identify irregular/unlawful conduct on the part of the officials or employees of the State or
any other person.

o Collect lawfully admissible evidence to institute civil proceedings to:

o} set aside contracts awarded by the State Institutions, if appropriate;

0 recover public money that was not due, owing or payable in respect of the
procurement process that was followed by the State Institutions; and/or

o prevent further losses to the State.

o Refer such evidence for the institution of appropriate disciplinary, administrative, executive
and/or criminal proceedings against complicit parties.

o Provide recommendations on improvements of systemic weaknesses identified.
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2.2, KEY DELIVERABLES
The deliverables of the investigation are as follows:

. To investigate allegations pertaining to the procurement of goods and or services.

o To institute civil proceedings in the Special Tribunal for the recovery of losses and/or the
prevention of further losses.

o To refer evidence in respect of criminal, administrative, executive and/or disciplinary
action, and to make systemic recommendations.

0 To compile and submit progress Reports and a final Report to the President in respect of

the investigation conducted.

The key outcomes, which are underpinned by the need to ensure consequence management, may

be illustrated as follows:

| CONSEQUENCE MANAGEMENT ]

s

CIVILLITIGATION DISCIPLINARY PROSECUTION REFERRAL TO
olnsiue il ACTION REFERRALS TO OTHER
proceedings where REFERRALS TO THE NPA REGULATORY
there are potential STATE AUTHORITIES
B e oy i INSTITUTIONS SUCHAS:
*Apply for preservation

orders at an early stage SARS

of investgation where

there is prima facie FiC

evidence.

SYSTEMIC RECOMMENDATIONS

2.3. INVESTIGATION METHODOLOGY

The SIU investigation methodology includes the following:

° A review of all legislative prescripts governing the areas under investigation;
o The collection of documents utilizing the powers as set out in sections 5 and 6 of the SIU
Act;
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o A review of all applicable documents against the legislative prescripts;

® Interviews with keys witnesses, officials and whistle blowers;

o Conducting site visits;

o Obtaining computer forensic evidence through Cyber Forensic;

o Conducting Data analytics and searches on available data bases

. Quantification of losses for recovery/prevention of future losses through forensic

accounting analysis.

3. REGULATORY FRAMEWORK

The measures applicable to procurement by State institutions may be divided into two broad

categories:
o Those applicable to State institutions in general under “normal” circumstances.
o Those applicable to State institutions when they cannot procure my means of their normal

procurement processes, and where they have to procure under the emergency
circumstances resulting from the declaration of a national state of disaster on
15 March 2020.
Since the declaration of the national state of disaster, the NT has put certain measures in place to
further regulate public sector procurement.
These additional measures include the issuance of a communication on 25 March 2020 to all
Accounting Officers and Accounting Authorities advising that no new tenders be issued during the
national lock-down period so as not to deprive a prospective bidder of the opportunity to be able to
respond to such tender.
The communication, referred to above, was superseded by a further communication dated
5 May 2020, which provided, inter alia, that new bids could be issued during the lock-down period, but
that such was required to be done in a manner that ensured that no prospective bidder was deprived
of the opportunity to be able to respond to such tender, and without contravening the other lock-down
restrictions such as social distancing etc.
This was to ensure that public procurement, under the circumstances, remains fair, equitable,

transparent, competitive and cost-effective, as required by section 217(1) of the Constitution.
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Further measures include the issuing of:

a) Regulation 9 of the Disaster Management Regulations of 18 March 2020 stated that
emergency procurement is subject to the Public Finance Management Act, 1999 (Act No.
1 of 1999) (“PFMA”), and the applicable emergency provisions in the Regulations or

Instructions made by NT.

b) NT Instruction No. 08 of 2019/2020: Emergency Procurement in response to National
State of Disaster (“Practice Note No. 08 of 2019/2020”), which applied from
19 March 2020 to 14 April 2020. Practice Note No. 08 of 2019/2020 was repealed by NT
Instruction No. 3 of 2020/21 — see paragraphs (c) and (l) below.

c) NT Instruction No. 3 of 2020/21, dated 15 April 2020 (“Practice Note 3 of 2020/2021")
purportedly applied from 15 April 2020 to 27 April 2020. Practice Note 3 of 2020/2021 was
repealed by Practice Note No. 5 of 2020/2021 — see paragraphs (d) and (m) below.

d) NT Instruction No. 5 of 2020/2021, dated 28 April 2020 (“Instruction No. 5 of 2020/20217)
(as amended and supplemented from time to time) applied from 28 April 2020 to 31
August 2020. Instruction No. 5 of 2020/2021 was repealed by NT Instruction No. 11 of

2020/21.

e) An Amendment to Instruction No. 5 of 2020/2021 “Update of Price List and Supplier List’
dated 20 May 2020 (“Amendment to Instruction No. 5 of 2020/2021”) — see paragraph (o)
below.

f) NT Instruction No. 7 of 2020/21 “Preventative measures in response to the Covid-19

pandemic that resulted in the national state of disaster’, dated 26 May 2020 (“Instruction
No. 07 of 2020/2021”) applied as from 1 June 2020 — see paragraph (p) below.

d) GNR. 448 of 3 April 2020: Tribunal Rules for Covid-19 Excessive Pricing Complaint
Referrals (Government Gazette No. 43205), which were issued by Ebrahim Patel, Minister
of Trade, Industry and Competition in consultation with the Chairperson of the Competition
Tribunal and in terms of section 27(2) of the Competition Act, 1998 (Act No. 89 of 1998)
(“Competition Commission Excessive Pricing Regulations”). In terms of this notice,
Regulations were issued relating to the functions of the Competition Tribunal — see

paragraph (q) below.
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h)

i)

k)

MFMA Circular No. 100 is dated 19 March 2020 (emergency procurement in response to
Covid-19 pandemic) gave directives to Accounting Officers of Municipalities and Municipal
entities to facilitate emergency procurement to deal with Covid-99 and to avoid the abuse
of the supply chain management system to deal with the Disaster. it applied from 19 March
2020 to 14 April 2020 when it was replaced by MFMA Circular 101.

MFMA Circular 101 (Covid-19 bulk central procurement strategy for government
institutions). Its purpose was to advise municipalities and municipal entities disaster
management central emergency procurement process for PPE that may be implemented
by accounting officers. It had to be read in conjunction with Circular 100. It states that it
updates and replaces circular 100. It applied from 14 April 2020 to 5 May 2020 when it
was repealed by MFMA Circular 102.

MFMA Circular 102. The specific purpose of this Circular is to advise of emergency
procurement procedures of Covid-19 PPE items and cloth masks for ease of supply by
small, medium and micro enterprises (SMMEs) and create an environment for stimulation
of local supply and manufacturing. It applied from 5 May 2020. It is stated in the circular
that it served to withdraw Circulars 100 relating to Emergency Procurement in Response
to Covid-19 Pandemic, and MFMA 101 relating to Covid-19 Bulk Central Procurement

Strategy for Government Institution.

MFMA Circular 103 was signed on 27 May 2020 (Preventative Measures in Response to
the Covid-19 pandemic that resulted in the National State of Disaster. It took effect from
1 June 2020.

Practice Note No. 08 of 2019/2020 applied from 19 March 2020 to 14 April 2020. In terms

of this practice note:

NT sought to regulate prices in order to avoid uncompetitive and inflated pricing, including
price gouging (see Annexure “A” dated 19 March 2020).

Furthermore, the use of transversal contracts (as supplemented by additional PPE related
items that were added by NT based on written quotations) for procuring items related to
Covid-19 relief measures was prescribed in order to assist with Pre-negotiated prices

based on economies of scale; Security of supply; and Preventing rogue and panic buying.
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o Any items not listed in Annexure A: Table 1 or Table 2 of Practice Note No. 08 of
2019/2020 cannot be procured under the Transversal Contract or the special
arrangements made between the NT and the suppliers, in such cases, the State
institutions had to:

o Apply the normal Supply Chain Management (“SCM”) processes, which may include
a SCM Deviation under Regulation 16A6.4 of the Treasury Regulations. In this
regard, it must be emphasised that the emergency procurement provisions as
contained in Regulation 16A6.4, as read with SCM Instruction Note 3 of 2016/17"
and NT Practice Note No. 8 of 2007/20082 had to be complied with.

o Report to the relevant Treasury within 30 days, any emergency procurement done.

J In as far as the State institutions can procure such items or any item listed in Annexure
“A” under any existing contracts (including Facilities Management Contracts):

0 The State institutions or the relevant Treasury is still bound by the terms and
conditions of such existing contracts — i.e. they can and must still order under such

existing contracts.

Ln terms of paragraph 8 of SCM Instruction Note 3 of 2016/17, an Accounting Officer “must only deviate from inviting
competitive bids in cases of emergency and sole supplier status”. Furthermore, emergency procurement may be invoked
“when there is a serious and unexpected situation that poses an immediate risk to health, life, property or environment
which calls an agency to action and there is insufficient time to invite competitive bids”. In addition, sole source
procurement may occur when there is evidence that only one supplier possesses the unique and singularly available
capacity to meet the requirements of the institution. The Instruction Note goes on to provide that the Accounting Officer
must invite as many suppliers as possible and select the preferred supplier using the competitive bid committee system.
Lastly, any other deviation will be allowed in exceptional cases subject to the prior written approval from the relevant
treasury.

2 Practice Note 8 of 2007/2008, issued on 29 November 2007, amplifies Practice Note 6 of 2007/2008 which was issued
on 18 April 2007. Practice Note 6 deals with the procurement of goods and services by means other than through the
invitation of competitive bids. It points out the following. First, the deviation permitted under Treasury Regulation 16A6.4
is “intended for cases of emergency where immediate action is necessary or if the goods and services required are produced
or available from sole service providers”. Second, government institutions have abused it in order to circumvent the
required competitive bidding process. Third, lack of proper planning by departments does not constitute a reason for
dispensing with the prescribed bidding processes. Fourth, accounting officers and authorities are accordingly directed to
ensure that Treasury Regulation 16A6.4 is “utilized strictly to procure goods and services of critical importance and only
in specific cases when it is impractical to invite competitive bids.” To ensure compliance, Practice Note 6 henceforth
requires accounting officers and authorities to report, within ten days to the relevant Treasury and the Auditor-General,
all cases where goods and services above R 1 million were procured in terms of Treasury Regulation 16A6.4. The report
must include the description of the goods or services, the names of the suppliers, the amounts involved and the reasons
for dispensing with the prescribed bidding processes.
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o NT waives the prescripts of Paragraph 9.2 of the NT SCM Instruction Note 3 of
2016/17 “Preventing and Combating abuse in the Supply Chain Management
System”, dated 19 April 2016 (“SCM Instruction Note 3 of 2016/17”).

o As such, the State institutions can vary/expand those contracts to a contract value
in excess of 15 % of the original contract value or R15 million (whichever is the lesser
amount), when purchasing any items related to Covid-19.

Furthermore, the State institutions may approach any other supplier to obtain quotes and

may procure from any such supplier on condition that:

o The items are according to the minimum Specifications as determined by the
National Department of Health (“DoH”);

o The prices are equal to or lower than the prices set out in Annexure “A”; and

o The supplier is registered on the Central Supplier Database (‘CSD”).

Practice Note No. 08 of 2019/2020 was repealed by NT Instruction No. 3 of 2020/21 — see

paragraph (m) below.

Practice Note 3 of 2020/2021 purportedly applied from 15 April 2020 to 27 April 2020. In

terms of this practice note:

As the pandemic impacts both the public and private sectors, it was imperative to
collaborate and join forces Thus, a decision for a public and private sector central
procurement strategy was made at the National Joint Operations and Intelligence
Structure (“NATJOINTS”). The NATJOINTS accepted voluntary support from Business
South Africa (“BSA”) to provide the services of Imperial Health Sciences (“IHS”) as the
Central Implementing Agent for the public and private sector to utilise its logistical
expertise and capabilities on a non-profit basis.

It is also important that Government sets the maximum price per product it will pay. In the
current disaster environment, which is more akin to a war situation with serious shortages
and where rationing and price controls may be required. The National DoH and the NT
Procurement Team determines the prices that Government will pay for products (revised
and updated Annexure “A").

In terms of Practice Note 3 of 2020/2021, the needs of the State institutions would be

submitted to the National DoH and the NT Procurement Team, who will do the forecasts
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and identify the Net requirement of supplies. The Procurement Team approaches the
Solidarity Fund for funding.

o A Purchase Requisition from the Procurement Team and approval of funding from the
Solidarity Fund is sent to the IHS as the Central Implementing Agent. The IHS will execute
the Purchase Order (“PO”") to the Approved SA Suppliers and/or Approved Global

Suppliers (i.e. placing the order with such suppliers).

o The Approved Suppliers will deliver the goods to the IHS Warehouse, where the [HS will
receive and inspect the goods received.

o The Solidarity Fund will provide working capital to the IHS — who is working on a non-profit
basis.

o The Approved Suppliers will invoice the IHS and the IHS will make payment of such

invoices to the Approved Suppliers.

o The goods will be stored, warehoused and distributed (including transport to state
institutions) by IHS on a non-profit basis. All incoming stock of PPE items are centrally
warehoused at IHS and proper inventory management is maintained. Ordering
government institutions will receive products at specified delivery addresses, check goods
against the order and sign the ‘Proof of Delivery’ note.

. IHS will invoice and recover the cost of the goods (on a non-profit basis) from the State
institutions that placed the original Order Requisitions or from the State institutions that
received the goods. Such recovered funds must be redeposited with the Solidarity Fund
or used as working capital by IHS.

. The National DoH and NT Procurement Team will execute bulk procurement orders on
behalf of the State from both local and global suppliers. The IHS will only execute orders
on instructions from the National Department of Health and NT Procurement Team.

o All local suppliers have been invited through a NT Media Statement to provide their details
and Covid-19 related health products, based on specifications provided by the National
DoH to a central e-mail address.

o if an item or service is not covered in Practice Note 3 of 2020/2021, and is considered to
be a specific requirement for the State institution to combat Covid-19, the emergency
procurement prescripts may be followed.

o Where a State institution already has a contract (including a Facilities Management

Contract) in place, or order placed in terms of Practice Note No. 08 of 2019/2020 for the
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same items listed in this Treasury Instruction, the State institution must honour these
contracts or orders. Contracts may be expanded or varied by up to 15 % of the original
contract value or R15 million (whichever is the lesser amount). However, the State
institutions must not pay prices in excess of the prices provided for in Annexure “A”.

o State institutions may approach [presumably only if the item or service is not covered by
Practice Note 3 of 2020/2021] any other supplier to obtain quotes and may procure from
such supplier on condition that:

o the items are to the specifications as determined by the National DoH;
o the prices are equal or lower than the prices in Annexure “A”; and
o the supplier is registered in the CSD.

J According to NT: “Mis information about the process, issues of local participation and
process followed in appointing the private sector service provider, interference by interest
parties and negative media publicity made this approach impossible to implement”,

° Notwithstanding the statement by NT, as set our above, and the fact that the SIU found
no proof of any goods having been procured under Practice Note 3 of 2020/2021 by the
Gauteng DoH, the National DoH informed the SIU that:

o Practice Note 3 of 2020/2021 was in fact implemented and used by a number of
State institutions in other provinces;

o IHS and BSA diligently performed quality assurance test via reputable Laboratories
and Clinicians in respect of all goods procured by IHS for the State; and

o Goods to the value of approximately R1.1 billion were procured by IHS, which was
later changed into a donation by BSA, who has or is in the process of refunding all
such payments to the State institutions concerned.

. Practice Note 3 of 2020/2021 was repealed by Practice Note No. 5 of 2020/2021, see

paragraph (n) below.

n) Instruction No. 5 of 2020/2021 (as amended and supplemented from time to time) applied
from 28 April 2020 to 31 August 2020. In terms of this practice note:

o The State institutions must comply with the normal procurement prescripts. However,
Covid-19 will qualify as ‘emergency’ and procurement may be done in terms of a SCM

Deviation as envisaged in Regulation 16A6.4 of the Treasury Regulations.
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o All the prescripts applicable to SCM Deviations must be complied with, including
reporting within 10 working days any purchases above R1 million (Inclusive of VAT)
to the relevant Treasury and the Auditor General of South Africa (“AGSA”").

o SCM Deviations do not require prior approval by the relevant Treasury.

o Extension of downstream contract price variations: Previous threshold of 15 % of the
original contract value or R15 million (whichever is the lesser amount) may be increased
for the national state of disaster to 25% of the original contract value or R25 million
(whichever is the lesser amount), but only in respect of goods or services relevant to the
national state of disaster. Any contract variations or increases above these thresholds may
only be done with the prior written approval of the relevant Treasury.

o During the national state of disaster, the supply of PPE items will be open to all suppliers,
who can deliver PPE to the specification level.

o NT has prescribed:

o Minimum specifications for PPE goods and cloth masks. The Specifications for the
PPE are set out in Annexure “B” to Instruction No. 5 of 2020/2021; and

o Maximum prices per item for PPE goods and cloth masks, as set out in an updated
and revised Annexure “A” to Instruction No. 5 of 2020/2021.

o Paragraph 4.6 of Instruction No. 5 of 2020/2021 states that the State institutions may
approach any supplier to obtain quotes and may procure from any such supplier on
condition that:

o The items are according to the minimum Specifications (i.e. those of Annexure “B”
to Instruction No. 5 of 2020/2021);

o The prices are equal to or lower than the maximum prices prescribed by Annexure
“A” to Instruction No. 5 of 2020/2021; and

o The supplier is registered on the CSD or any other database approved by NT.

o) “For the cloth masks, only suppliers that are reqistered with the Department of Small

Business Development and are registered on CSD will be considered. The details

of these suppliers will be updated and published on the NT Website on a weekly
basis” [Emphasis added]. This requirement seemed to have applied until 20 May
2020, when registration on the Small Business Development database was removed
as a requirement, because their prices were higher than what was available in the

market,
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If a State institution or the relevant Treasury has any existing contracts (including Facilities
Management contracts) in place for the supply of PPE items, as listed in Annexure “A” to
Instruction No. 5 of 2020/2021, then the State institution or the relevant Treasury is still
bound by the terms and conditions of such existing contracts —i.e. they can and must still
order under such existing contracts.

o However, the State institution or relevant Treasury may not pay any price higher
than the maximum price, as prescribed by Annexure “A” to Instruction No. 5 of
2020/2021 — except for an allowed deviation of 10 % more than the maximum price
prescribed in Annexure “A” (but obviously only if the contract price is higher than that
prescribed by Annexure “A”).

o In addition, the increase to variations to the existing contact value would most
probably also be allowed to the 25 % or R 25 million (whichever is the lesser
amount).

The State institutions may order PPE and other items provided for under any existing

Transversal contracts that were arranged by NT or the relevant Treasury, even where the

State institutions have not yet received permission to participate in such Transversal

contracts.

o Furthermore, even where the State institutions are already participating in a
Transversal contract, the State institutions are not bound only to order PPE from
under such a Transversal contract, but the State institutions can also procure PPE
by other procurement means (this would normally not have been allowed).

o However, the State institutions may not pay any price higher than the maximum
price, as prescribed by Annexure “A” to Instruction No. 5 of 2020/2021, except for
an allowed deviation of 10 % more than the maximum price prescribed in Annexure
“A”, but obviously only if the contract price is higher than that prescribed by Annexure
“A”.

Instruction No. 5 of 2020/2021 was repealed by NT Instruction No. 11 of 2020/21 with

effect from 1 September 2020, but only in respect of new Letters of Commitment or

Purchase Orders (POs) placed — old Letters of Commitment or POs must be processed

under then applicable Practice note(s).

An Amendment to Instruction No. 5 of 2020/2021 “Update of Price List and Supplier List”
dated 20 May 2020. As from 20 May 2020, NT:
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0 Issued an updated or revised fixed maximum price list for all PPE (Annexure “A” to
Amended Instruction No. 5 of 2020/2021); and

J Issued a directive of the required Local Contents (in terms of NT Instruction dated 16 July
2012) in respect of a number of PPE — most of which required 100 % Local content, while

Furniture, beds and mattresses required 90 % Local content.

p) Instruction No. 07 of 2020/2021 applies as from 1 June 2020. In terms of this practice
note:
o Emergency requirements may be addressed through the emergency procurement

provisions as stipulated in Regulation 16A6.4 of the Treasury Regulations and NT

Instruction 3 of 2016/17 and Instruction No. 07 of 2020/2021 reiterated the contents of

Instruction No. 5 of 2020/2021.

0 Accounting Officer must only deviate from inviting competitive bids in cases of
emergency and sole supplier status. These deviations do not require the approval
of the relevant treasury.

o Emergency procurement may occur when there is:

s a serious and unexpected situation that poses an immediate risk to health, life,

property or environment; and
" insufficient time to invite competitive bids.

o The emergency procurement provisions provide for Accounting Officer to procure
the required goods or services by other means, such as price quotations or
negotiations in accordance with Regulation 16A6.4 of the Treasury Regulations. The
reasons must be recorded and approved by the Accounting Officer or his/her
delegate.

o Paragraph 3.4.3 of NT Practice Note No. 8 of 2007/08, requires Accounting Officer
to report within 10 working days to the relevant treasury and the AGSA all cases
where goods and services above the value of R1 million (VAT inclusive) were
procured in terms of Regulation 16A6.4 of the Treasury Regulations.

o Emergency procurement must be limited to goods, services and works that

addresses the programme of preventing the spread of the Covid-19 virus.
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0 Accounting Officer must ensure that audit of emergency transactions is made a
priority to provide assurance on the value for money spent during emergency

operations and to identify actions to strengthen controls in emergency transactions.

q) Competition Commission Excessive Pricing Regulations applies during the national state

of disaster. In terms of these Regulations:

o The purpose of these Regulations is to provide for Competition Tribunal rules regulating
complaint referrals for alleged contraventions of section 8(1)(a) of the Competition
Commission Act, as read with Regulation 4 of the Customer Protection Regulations, the
National Disaster Management Regulations and the relevant Directions, during the period
of the declaration of a National State of Disaster in respect of Covid-19.

. Regulation 3 states that “...Subject to subrule 3.4, these Rules shall be of no force or effect
when the Covid-19 outbreak is declared to no longer be a national disaster. Unless the
Tribunal directs otherwise, these Rules will apply to any complaint referral that has
commenced before the Covid-19 outbreak is declared to no longer be a national disaster”.

o Regulation 5 states, inter alia that “A complaint referral for an alleged contravention of
section 8(1)(a) of the Act read with Regulation 4 of the Consumer Protection Regulations
may be dealt with by the Tribunal on an urgent basis. ... A respondent who wishes to
oppose the Complaint Referral must serve a copy of their Answering Affidavit on the
Complainant within 72 hours of service of the Complaint Referral. The person who filed
the Complaint Referral may serve a copy of their Reply within 24 hours after being served
a copy of the Answering Affidavit. The Tribunal shall determine the date and time for the
hearing of the complaint referral ...”

o Regulation 8 states that “The Tribunal may, inter alia, impose a pricing order on a
respondent found to have contravened section 8(1)(a) of the Act. A respondent may apply
to appeal or review such a pricing order on an urgent basis to the Competition Appeal
Court provided that the pricing order will remain in force unless set aside by the court on
appeal or review”.

. Regulation 8 states that “The Commission may any time before, during or after an
investigation, conclude a consent agreement with a firm in respect of a complaint under s

8 (1) (a) in full and final settlement of the matter, including settlement of any civil
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proceedings. The Tribunal may confirm such a consent agreement without hearing any
evidence”.

The Competition Tribunal has imposed significant fines on any suppliers or retailers who
sold PPE related goods at excessive prices during the national state of disaster. In one
instance a supplier was ordered to pay one and a half times its excessive profit as a fine
to the National Revenue Fund. Currently, the Competition Commission deems a profit of
30% as a reasonable profit margin, and any profit in excess thereof is deemed to be prima
facie excessive, where the supplier or retailer must then prove that its expenditure during

the national disaster increased to warrant any such price increases.

The SIU’s investigation is thus focused on testing procurement by State institutions after the

declaration of the national state of disaster against the regulatory framework mentioned above.

41.

41.1.

41.1.1.

41.1.2.

OUTCOMES ACHIEVED TO DATE
CIVIL LITIGATION CASES INSTITUTED

Civil litigation cases instituted in the High Court

On 23 October 2020, the Dr BEW Masuku, the former MEC of Gauteng Provincial
Department of Health (*“Gauteng DoH”) ("MEC”) filed an urgent application in the High
Court of South Africa (Gauteng Division, Pretoria) under Case No. 55372/2020 to review
and set aside the SIU referrals as being unlawful, unconstitutional and therefore invalid.
The SIU opposed the application. The matter was set down for hearing on 21 January
2021 before the full bench of the High Court. On 21 January 2021, Sutherland ADJP,
Raulinga J and Siwendu J presided over the hearing of the application that was brought
by the former MEC, and judgment was reserved. The court on 12 April 2021 handed down
judgment and dismissed Dr Masuku’s application to review and set aside the SIU referrals
with costs. Impact: The court confirmed that SIU reports and or recommendations are
subject to legality review. The Executive Authority can be held accountable for dereliction

of duties

On 27 November 2020 the SIU instituted proceedings against the Matzikama Municipality
in the Western Cape High Court under Case no WC 17797/20. The matter involves bid

manipulation and leaked bid information, resulting in an unlawful procurement process.
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4.1.1.3.

4.1.1.4.

4.1.1.5.

The Municipality irregularly concluded a contract with Rural Impact Training Centre to the
value of R650 378 and the matter also involves the Municipal Manager. The SIU applied
to court to have the contract set aside and recover losses suffered. The respondent filed
its opposing affidavit and the SIU its replication on 13 August 2021. The matter was set
down for hearing on 3 February 2022. On 19 August 2022 the Court ordered that the
agreement concluded between the 1t and 2™ respondents (the Matzikama Municipality
and the Rural Impact Training Centre NPC), on or about 14 May 2020, is invalid and of no

force or effect. Respondents were ordered to pay the legal costs of the SIU.

Proceedings were instituted in the Port Elizabeth High Court under case number ECP
2807/2020 by HT Paletona Projects against the Nelson Mandela Bay Metropolitan
Municipality. The evidence obtained by the SIU reveals that the Municipality irregularly
and unlawfully contracted with Pelatona to construct toilets to the value of R24 million. It
is alleged that the service provider was appointed on the basis of a sole service provider
under circumstances where this was not justified. Pelatona issued summons against the
Municipality for payment in the amount of R4.3 million. The SIU through its investigation
found that the amount claimed is not due and owing. The SIU is seeking to join the legal
proceedings instituted in the High Court against the Municipality by Pelatona. The parties
exchanged pleadings and an application was set down for hearing on 19 August 2021.

Judgement was reserved. Application to join proceedings was dismissed.

Digital Vibes - In this matter Dr Mkhize served issued a review application under case
52006/21 out of the Guateng Division. Pleadings have been exchanged and the SIU had
undertaken to comply with the R53 notice on 30 June 2022. The SIU filed the Rule 53
record and requested Applicant to file his supplementary papers failing which the SIU will

serve and file its Answering/ Opposing Affidavit by 31 January 2023.

Sibiya - In this matter issued Application against the SIU for defamation in the Gauteng
Division- case no. 63973/2021. The cause of action is based on the content of the SIU
report. The pleadings are closed and parties awaiting directive from court regarding the

hearing matter
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